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STOP IN THE NAME OF PUBLIC POLICY:
LIMITING "JUNK FOOD"
ADVERTISEMENTS DURING CHILDREN'S
PROGRAMMING
Nicki Kennedy'
"Oh, I wish I were an Oscar-Mayer wiener
That is what I'd truly like to be
Cause if I were an Oscar-Mayer wiener,
Everyone would be in love with me."'
I. INTRODUCTION
The American psyche is centered on consumerism.2 Television viewers
alone are bombarded by a multitude of advertisements for cars, clothing, food,
and self-improvement programs. The recurring mantra is that everyone needs a
new "insert product here." One industry that is steadily growing as an object of
American consumerism is the dieting industry.' It is difficult to walk through a
bookstore without seeing a display of books on the latest diet. Even with this
seemingly obsessive interest in losing weight and getting in shape, Americans
continue to pack on the pounds.'
J.D. Candidate, May 2008, The Catholic University of America, Columbus School of
Law.
I THE OSCAR MAYER WIENER JINGLE (1963), available at
http://kraftfoods.com/oscarmayer/pdf/Songsheet.pdf.
2 Juliet Schor, The New Politics of Consumption, BOSTON REV., Summer 1999, at 1,
available at http://www.bostonreview.net/BR24.3/summer99.pdf ("In contemporary Ameri-
can culture, consuming is as authentic as it gets.").
3 Associated Press, Losing Weight: F.D.A. Warning, N.Y. TIMES, Feb. 26, 1986, at C12
(warning Americans to be wary of programs that promise weight loss and explaining what
the FDA views as an illegal weight loss method).
4 U.S. People Getting Fatter Fast, BBC NEWS, Aug. 25, 2005,
http://news.bbc.co.uk/2/hi/health/4183086.stm ("[A]bout 119 million, or 64.5%, of U.S.
adults are either overweight or obese .... it is a serious medical problem.").
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An especially troubling aspect of this trend has developed, as more children
are overweight and obese now as compared to prior generations.' Perhaps this
is partly due to the changing family structure. In 1940, two-thirds of all fami-
lies had one income-earner, whereas in 2000, only one-quarter of families had
one income-earner.6 As an increasing number of households need both parents
to work out of the home, children are put in daycare, after school programs, or
come home to a babysitter.
Parents are placed in a difficult situation because they must balance conven-
ience, cost, and quality of care. Children are sedentary for much of the school
day, except for a brief recess and a gym class, if provided at all. 7 After school,
many children move to another immobile activity: sitting in front of the televi-
sion.' When parents return from work, they are occupied with cooking dinner,
preparing for the next day, trying to relax, and then going to bed. During this
time, children often continue the sedentary pattern by watching television
while their parents steal a few minutes for themselves.
Recently, the issue of television advertising aimed toward children has come
before the Federal Communications Commission ("FCC"). According to the
FCC, children spend an average of three hours per day watching television.9
The Parent-Teacher Association states that "television is a behavioral health
5 See CDC, NATIONAL HEALTH AND NUTRITION EXAMINATION SURVEY 2 (1999),
http://www.cdc.gov/nchs/data/nhanes/databriefs/overwght.pdf ("The percentage of over-
weight children (6-11 years of age) increased from 4 percent in 1965 to 13 percent in 1999.
The percentage of overweight adolescents (12-19 years of age) increased from 5 percent in
1970 to 14 percent in 1999."); see also Press Release, Nat'l Ctr. for Health Statistics, Obe-
sity Still a Major Problem (Apr. 14, 2006), available at
http://www.cdc.gov/nchs/pressroomI/06facts/obesity03_04.htm (noting that the percentage
of overweight children grew to 17.1% in 2003-2004).
6 Rebecca A. Clay, Making Working Families Work, 36 MONITOR ON PSYCHOL. 54, 54
(2005); see also Amerlia Warren Tyagi, Why Women Have to Work, TIME, Mar. 22, 2004,
available at http://www.time.com/time/magazine/article/0,9171,993642,00.html (noting that
the average portion of family income budgeted for mortgage payments has increased sixty-
nine percent since the 1970s, but the average income of the working father has increased
less than one percent; therefore, the necessity for women to work to meet basic expenses has
also increased).
7 Over the last few years, the number of high school students in the United States that
attend daily physical education classes has decreased from forty-two percent to twenty-nine
percent. Ted Villaire, The Decline of Physical Activity: Why Are So Many Kids Out of
Shape?, PTA, http://www.pta.org/archivearticledetails_11 18167427046.html (last visited
Apr. 9, 2008). Furthermore, while approximately fifty percent of all students are not en-
rolled in physical education courses, some schools have opted to expand their academic
curriculum by using the time previously dedicated to recess. At present, approximately forty
percent of UNITED STATES school districts "have eliminated recess or are considering
eliminating it." Id.
8 Ronald L. Hager, Television Viewing and Physical Activity in Children, 39 J. ADO-
LESCENT HEALTH 656, 656 (2006).
9 FCC CONSUMER FACTS: CHILDREN'S EDUCATIONAL TELEVISION 1 (2008),
http://www.fcc.gov/cgb/consumerfacts/childtv.pdf.
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hazard" because "children eat foods they see advertised on TV" and "these
foods tend to be fast foods, sugared breakfast cereals, and snacks."'" In April
2007, Representative Edward Markey (D-MA) strongly urged the FCC to take
action to limit junk food advertisements during children's programming."
Concurrently, the FCC joined the Task Force on Media & Childhood Obe-
sity.'2 This Task Force met throughout 2007 to recommend "voluntary steps
and goals that the public and private sector can take to combat childhood obe-
sity.""3 If the FCC is not content with the Task Force's recommendations, it
may consider enacting rules requiring mandatory compliance with a ban on
junk food advertisements during children's programming. 4
The issue of overweight and obese children is not merely an aesthetic con-
cern. The list of physical health problems associated with obesity in children is
long and varied, including high blood lipids, hypertension, and type two diabe-
tes. ' Obesity in children has also been linked to low self-esteem that "can hin-
der academic and social functioning."16
Additionally, these health risks, both physical and mental, eventually in-
crease costs for both state governments and the federal government. '" The Cen-
ter for Disease Control ("CDC") identified both direct and indirect costs of
obesity. 8 In a 1996-1998 study of national costs attributed to persons who are
10 Villaire, supra note 7.
11 Rep. Markey was instrumental in an amendment to the Children's Television Act
regarding educational programming for children. The thrust of his argument to the FCC was
that programs that run advertisements for junk food should not count toward the broad-
caster's educational programming requirement. Letter from Rep. Edward Markey to Kevin
J. Martin, FCC Chairman, Michael J. Copps, FCC Commissioner, and Deborah Taylor Tate,
FCC Commissioner (Apr. 16, 2007) (on file with author).
12 FCC, Task Force on Media & Childhood Obesity, http://www.fcc.gov/obesity/ (last
visited Apr. 9, 2008) (stating that the Task Force is comprised of members from the FCC,
media, advertising, food and beverage industries, health experts, and consumer advocates).
13 Id.
14 Lorraine Heller, Food Marketing to Kids: Industry's Last Chance Before Rulemaking,
FOOD NAVIGATOR USA, June 25, 2007, http://www.foodnavigator-
usa.com/news/ng.asp?id=77638-fcc-junk-food-food-ads.
15 U.S. PUB. HEALTH SERV., THE SURGEON GENERAL'S CALL TO ACTION TO PREVENT
AND DECREASE OVERWEIGHT AND OBESITY 9 (2001), available at
http://www.surgeongeneral.gov/topics/obesity/calltoaction/CalltoAction.pdf [hereinafter
SURGEON GENERAL'S REPORT].
16 CDC, OVERWEIGHT AND OBESITY: HEALTH CONSEQUENCES (2007), available at
http://www.surgeongeneral.gov/topics/obesity/calltoaction/factsheet03.pdf (finding that
overweight and obese children often face being teased and discriminated against because of
their looks, which often has a lasting effect on a child's self-esteem).
17 See SURGEON GENERAL'S REPORT, supra note 15, at 9-10.
18 Id. ("Direct health care costs refer to preventive, diagnostic, and treatment services
related to overweight and obesity .... Indirect costs refer to the value of wages lost by peo-
ple unable to work because of illness or disability, as well as the value of future earnings
lost by premature death.").
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overweight or obese, medical expenditures for conditions arising from being
overweight or obese constituted 9.1 percent of total UNITED STATES medi-
cal expenditures, half of which were paid for by Medicare and Medicaid.' 9
This number is only expected to increase and constitutes a major concern for
both the government and taxpayers whose tax contributions help to pay for the
Medicaid and Medicare programs.2"
One possible way to combat the increasing waist sizes of children in the
United States is to limit or completely ban junk food advertising during chil-
dren's programming. This suggestion is based on an analysis of what children
are being exposed to on television. A Kaiser Family Foundation study of nine
thousand advertisements aimed at children found that there were zero adver-
tisements for fruits and vegetables, and half of the advertisements were for
candy, snacks, and fast food.2 Markey argues that there is authority to ban
junk food advertising aimed at children, including the Children's Television
Act, the Institute of Medicine's reports on food marketing, and the Kaiser
Foundation reports on food advertisements during children's programming.22
Despite Markey's persuasive arguments, the issue is fundamentally about lim-
iting speech.23 While free speech guaranteed by the First Amendment24 can be
restricted, there nonetheless must be a careful inquiry into the purpose of the
restriction and the methods to be used to advance this purpose.
This Comment, in Part II, considers when commercial speech may be re-
stricted pursuant to Central Hudson Gas v. Public Service Commission of New
York, in which the Supreme Court provides the general framework for the con-
sideration of a regulation that limits commercial speech.25 Part III then consid-
ers current restrictions on commercial speech and analyzes the feasibility of
constitutionally restricting junk food advertisements during children's pro-
gramming, including a consideration of restricting these advertisements under
19 ERIC A. FINKELSTEIN, IAN C. FIEBELKORN & GUIJING WANG, NATIONAL MEDICAL
SPENDING ATTRIBUTABLE TO OVERWEIGHT AND OBESITY: How MUCH AND WHO'S PAYING
224 (2003), available at http://www.epsl.asu.edu/ceru/Articles/CERU-0305-71 -OWl.pdf.
20 See id. at 225.
21 Eve Covant, Tele-Tubbies, NEWSWEEK, Mar. 28, 2007,
http://www.newsweek.com/id/35907.
22 Letter from Rep. Edward Markey, supra note 11, at 2-5.
23 Heller, supra note 14; see also Letter from Rep. Edward Markey, supra note 11, at 3
("Congress delegated to the Commission an even more specific duty to ensure that 'televi-
sion station operators and licensees.., follow practices in connection with children's televi-
sion programming and advertising that take into consideration the characteristics of this
child audience.").
24 "Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and to petition the Govemment for a redress of griev-
ances." U.S. CONST. amend. I.
25 Cent. Hudson Gas v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557 (1980).
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the Central Hudson test, as well as under the fairness doctrine. Finally, Part IV
proposes sample legislation designed to pass the Central Hudson test. Taking
the Central Hudson test, the Children's Television Act, the power of the FCC,
and the problem of childhood obesity into account, the law and public policy
considerations dictate that a ban on junk food advertising during children's
programming would be constitutional.
1I. LAYING THE GROUNDWORK FOR REGULATING JUNK FOOD
ADVERTISING
A. First Amendment Protection Applies to Commercial Speech
The First Amendment provides in pertinent part that "Congress shall make
no law .. .abridging the freedom of speech."26 The Free Speech Clause has
produced a wealth of jurisprudence and has created several types of protected
speech, including commercial speech, although constitutional protection of
commercial speech is a fairly recent phenomenon.27 Prior to 1975, the Supreme
Court did not recognize commercial speech as protected.28 However, after the
Bigelow v. Virginia decision, the Court began to recognize that speech propos-
ing no more than a commercial transaction enjoys First Amendment protec-
tion.29 Although commercial speech is now protected, the level of protection
provided is different than other types of protected speech.3" In 1980, the Court
clarified the level of protection that commercial speech is entitled to in Central
Hudson. 3
26 U.S. CONST. amend. I.
27 See Bigelow v. Virginia, 421 U.S. 809, 826 (1975); see also Va. State Bd. of Phar-
macy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 758-60 (1976).
28 See Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 505 (1981) (citing Valen-
tine v. Chrestensen, 316 U.S. 52, 55 (1942)).
29 Bigelow, 421 U.S. at 829.
30 See Va. State Bd of Pharmacy, 425 U.S. at 771. The Court has justified this lesser
protection due to the fact that:
[T]he truth of commercial speech, for example, may be more easily verifiable by its
disseminator than, let us say, news reporting or political commentary, in that ordinarily
the advertiser seeks to disseminate information about a specific product or service that
he himself provides and presumably knows more about than anyone else. Also, com-
mercial speech may be more durable than other kinds.
Id. at 771.
31 Cent. Hudson Gas v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 563-64 (1980).
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B. The Central Hudson Four-Step Analysis
Central Hudson provides a four-step method for evaluating whether com-
mercial speech may be restricted.32 The Court granted certiorari upon an appeal
by Central Hudson Gas and Electric Corporation from the New York Court of
Appeals.3 Appellant, Central Hudson, challenged a ban on "promotional ad-
vertising," defined in the Policy Statement by the Public Service Commission
("PSC") as "advertising intended to stimulate the purchase of utility ser-
vices."34 The PSC justified its ban on promotional advertising, reasoning that if
people used more electricity, the additional electricity would be more expen-
sive to produce." This increase in expense would be due to all consumers hav-
ing to pay higher rates because New York's electricity rates are not based on
marginal costs.36
In assessing its current position on the First Amendment protections granted
to commercial speech, the Court reviewed its prior holdings. The Court had
previously established that the government may not completely suppress or
completely regulate commercial speech.37 It continued this line of jurispru-
dence by ruling that although protected, commercial speech is afforded a lesser
level of protection than other speech.38 To determine whether a regulation un-
constitutionally limits commercial speech, the Court described a four-step
analysis for commercial speech cases:
At the outset, we must determine whether the expression is protected by the First
Amendment. For commercial speech to come within that provision, it at least must
concern lawful activity and not be misleading. Next, we ask whether the asserted gov-
ernmental interest is substantial. If both inquiries yield positive answers, we must de-
termine whether the regulation directly advances the governmental interest asserted,
and whether it is not more extensive than is necessary to serve that interest.39
32 Id. at 566.
33 Id. at 561. The New York Court of Appeals upheld a regulation that completely
banned promotional advertising. The utility company that was prohibited from advertising
appealed. See Consolidated Edison Co. v. Pub. Serv. Comm'n of N.Y., 390 N.E. 2d 749,
752 (N.Y. 1979).
34 Cent. Hudson, 447 U.S. at 559. The Policy Statement was originally issued in De-
cember of 1973 in response to a fuel and source of supply shortage. After public comment,
the ban on promotional advertising in the Statement was extended on February 25, 1977.
The Statement divided advertising into two categories: promotional, which was banned by
the Statement, and institutional which was not clearly intended to promote sales and thus not
banned. Id.
" Id. at 560.
36 A marginal cost was explained to be the "extra or incremental cost of producing an
extra unit of output." Id at 560 n.2.
37 Id. at 561-62 (citing Va. State Bd. Of Pharmacy v. Va. Citizens Consumer Council,
Inc., 425 U.S. 748, 761-62 (1976)).
38 Id. at 562-63 (citing Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 456-57 (1978)).
39 Id. at 566.
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In 1996, the Supreme Court applied the Central Hudson four-step analysis
in 44 Liquormart, Inc. v. Rhode Island." This case involved a statute that pro-
hibited the advertising of the retail price of alcohol to both media and alcohol
venders, as well as manufacturers, wholesalers, and shippers.4 The petitioner,
44 Liquormart, appealed the Rhode Island Supreme Court's holding that the
statute was constitutional because it served a substantial state interest." In con-
sidering the threshold question of whether the commercial speech was mislead-
ing or concerned an illegal activity, the Court stated that "there is no question
that Rhode Island's price advertising ban constitutes a blanket prohibition
against truthful, nonmisleading speech about a lawful product."43 Because this
first step is rather straightforward, it has not garnered much analysis."
The next question in the Central Hudson analysis is whether the asserted
governmental interest is substantial.45 In 44 Liquormart, the State argued that
the substantial government interest was to promote temperance.46 Despite the
State providing little evidence, the Court agreed that reducing alcohol con-
sumption was a substantial state interest.47
Although the alcohol pricing ban easily passed the first two steps of the
Central Hudson analysis, the Court found that the statute failed the third and
fourth steps. First, there was no evidence that the ban would significantly re-
duce alcohol consumption." To the contrary, the evidence indicated that a
price ban would have little effect on deterring the heavy drinker, or anyone for
that matter.49 Secondly, the complete ban was broader than necessary. Ulti-
40 See 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996).
41 Id. at 489-90.
42 Id. at 491-92. The Statute at issue provided that:
No newspaper, periodical, radio or television broadcaster or broadcasting company or
any other person, firm or corporation with a principal place of business in the state of
Rhode Island which is engaged in the business of advertising or selling advertising
time or space shall accept, publish or broadcast any advertisement in this state of the
price or make reference to the price of any alcoholic beverages.
Id. at 490 n.3.
43 Id. at 504.
44 See, e.g. Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 555 (2001).
45 Cent. Hudson Gas v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 566 (1980).
46 44 Liquormart, 517 U.S. at 490.
47 Id. at 505 ("We can agree that common sense supports the conclusion that a prohibi-
tion against price advertising, like a collusive agreement among competitors to refrain from
such advertising, will tend to mitigate competition and maintain prices at a higher level than
would prevail in a completely free market. Despite the absence of proof on the point, we can
even agree with the State's contention that it is reasonable to assume that demand, and
hence consumption throughout the market, is somewhat lower whenever a higher, noncom-
petitive price level prevails.").
48 Id. at 506-07.
49 Id. at 506.
50 Id. at 507.
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mately, the Court held that the statute was unconstitutional because it did not
satisfy all four steps of the Central Hudson test.5'
From this case, it is apparent that the Court has treated the third and fourth
steps of the Central Hudson test as subject to vigorous inquiry. These steps
require such inquiry because "[t]he First Amendment directs [the Court] to be
especially skeptical of regulations that seek to keep people in the dark for what
the government perceives to be their own good."52 Thus, the crux of the argu-
ment turns on whether the regulation advances the state's interest and whether
there is a less intrusive regulation possible.
More recently, the Court in Lorillard Tobacco Co. v. Reilly considered the
four-step Central Hudson analysis for a Massachusetts ban on advertising to-
bacco products. 3 The regulations prohibited a manufacturer or distributor of
cigarettes or smokeless tobacco products from any outdoor advertising that
would be visible from a "public playground, playground area in a public park,
or elementary or secondary school."54 The Massachusetts Attorney General
justified these regulations by arguing that they would prohibit unfair or decep-
tive advertising and eliminate access to cigarettes and smokeless tobacco prod-
ucts to underage customers. 5 The district court ruled that the regulations did
not violate the First Amendment, the Court of Appeals upheld the decision,
and the Supreme Court granted certiorari. 6
The Supreme Court considered the First Amendment issue after examining
whether any federal statute preempted the State's action. 7 The Court declined
to apply strict scrutiny and applied the Central Hudson test instead. 8 Had the
Court applied strict scrutiny, the State would have been required to show that
51 Id. at 507-08.
52 Id at 503 ("[TIhe general rule is that the speaker and the audience, not the govern-
ment assess the value of the information presented. Thus, even a communication that does
no more than propose a commercial transaction is entitled to the coverage of the First
Amendment.").
13 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 533 (2001).
54 Id. at 535.
55 Id. at 533.
56 Id. at 538-40.
57 Id. at 553. The issue was whether the Federal Cigarette Labeling and Advertising Act
("FCLAA") preempted the Massachusetts regulation. FCLAA only applied to cigarettes, but
the cigarette petitioners did not raise the issue of preemption. The smokeless tobacco and
cigar petitioners did raise the issue; however, the Court held FCLAA did not apply to them.
Id.
58 Id. at 554-55 ("Admittedly, several Members of the Court have expressed doubts
about the Central Hudson analysis and whether it should apply in particular cases. But here,
... we see 'no need to break new ground. Central Hudson as applied in our more recent
commercial speech cases, provides an adequate basis for decision."'). Justice Kennedy ex-
pressed concerns regarding the Central Hudson test, stating that it "gives insufficient protec-
tion to truthful, nonmisleading commercial speech." Id. at 571-72 (Kennedy, J., concur-
ring).
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the regulation advances a compelling interest and is narrowly tailored to ad-
vance that interest.5 9 In contrast, the Central Hudson test relies upon a lower
level of scrutiny, requiring that the regulation is no more extensive than neces-
sary.6" The first two steps of the test, whether there was lawful speech and
whether the government interest was substantial, were easily satisfied, leaving
the third and fourth steps as the dispositive issues before the Court.
For a regulation to satisfy the third step of the Central Hudson analysis, it
must advance the State's interest. In evaluating the Massachusetts regulation,
the Court did not require empirical data. The Court allowed litigants to "justify
speech restrictions by references to studies and anecdotes pertaining to differ-
ent locales altogether, or even, in a case applying strict scrutiny, to justify re-
strictions based solely on history, consensus, and 'simple common sense."' 6
The Court recognized the general understanding that "product advertising
stimulates demand for products, while suppressed advertising may have the
opposite effect."62 It also considered the Food and Drug Administration
("FDA") studies regarding the effect of tobacco advertising and ultimately
found that the regulations met the third requirement of the Central Hudson
analysis.63
Although the regulations satisfied the first three steps of the Central Hudson
analysis, they failed to meet the final requirement. Step four of the analysis
requires that a regulation not be more extensive than necessary.64 The Court
considered the breadth and scope of the advertising ban and held that it did not
"demonstrate a careful calculation of the speech interests involved," largely
because the effect of the regulations varied widely depending on the location in
the State.65 For example, in some towns the regulations would constitute an
almost complete ban on advertisements to adults.66 As a result, the Court found
that the regulation was not appropriately tailored and therefore was unconstitu-
tional.67
59 First Nat'l Bank v. Bellotti, 435 U.S. 765, 786 (1978).
60 Cent. Hudson Gas v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 563, 566 (1980).
61 Lorillard Tobacco, 533 U.S. at 555.
62 Id. at 557.
63 Id. The Court also considered the fact that the Massachusetts Attorney General had
relied on the Surgeon General's report and reports from the Institute of Medicine. Id. at 561.
64 Id. at 561.
65 Id. at 562. The Court analyzed several different components of the regulations sepa-
rately. The discussion of the case in this Comment is limited to the advertising aspects of the
regulations and particularly to the outdoor advertising provisions.
66 Id.
67 Id. at 584.
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C. Current Restrictions on Advertising
Although commercial speech is generally entitled to protection under the
First Amendment, there are circumstances in which the government may law-
fully limit such speech based on its content. Given concern for their potential
adverse health effects, advertisements have been limited in both the alcohol
and tobacco context. 68 Because the regulations restricting the advertisement of
such unhealthy products satisfy the Central Hudson test, the Supreme Court
has found them to be constitutional. 69 For example, the Federal Alcohol Ad-
ministration Act regulates "any advertisement of distilled spirits, wine, or malt
beverages."7 This statute seeks to enforce the Twenty-First Amendment of the
Constitution that allows states to regulate alcohol.7 In addition to lawful alco-
hol advertising prohibitions, there are also blanket prohibitions on advertising
cigarettes or little cigars through any electronic medium.72
D. Actions Taken to Combat the Obesity Epidemic in Children
The issue of combating the growing number of obese children has been ad-
dressed by doctors, nutritionists, lawyers, and a multitude of other profession-
als. Some recommendations for confronting the issue include taxing certain
foods, as well as "calls to improve labeling of foods; to improve nutrition edu-
cation in schools; to increase physical activity; to urge children to exercise
more through health communications; to reformat the federal dietary guide-
lines; and to change the type of food available to children."73 There are several
programs in effect, such as the National School Lunch Program and the Sum-
mer Food Service Program, that seek to limit unhealthy foods being offered in
schools by providing and promoting healthier options.74 Legislators have intro-
68 See id. at 525; see also 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 484
(1996).
69 See Lorillard Tobacco, 533 U.S. at 571; see also 44 Liquormart, 517 U.S. at 516.
70 27 U.S.C. § 205(f) (2000).
71 U.S. Const. amend. XXI.
72 See 15 U.S.C. § 1335 (2000) ("After January 1, 1971, it shall be unlawful to advertise
cigarettes and little cigars on any medium of electronic communication subject to the juris-
diction of the Federal Communications Commission."); see also Larus & Brother Co. v.
FCC, 447 F.2d 876, 878 (4th Cir. 1971) (challenging an FCC ruling that permitted a broad-
caster to determine that the fairness doctrine no longer applies to discussions of the health
consequences of smoking because "the health hazards of smoking no longer present a con-
troversial issue").
73 Jess Alderman, Jason A. Smith, Ellen J. Fried & Richard A. Daynard, Application of
Law to the Childhood Obesity Epidemic, 35 J. L. MED. & ETHICS 90, 91 (2007).
74 Id. at 92. Additional programs include the Special Supplemental Nutrition Program
for Women, Infants, and Children, food stamps, and the Child and Adult Care Food Pro-
gram. Id.
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duced a plethora of bills meant to tackle the problem of childhood obesity in
the last four years, but few have passed.75
The Child Nutrition Promotion and School Lunch Protection Act, which was
introduced in the Senate in April 2006, required school meals to meet certain
nutritional standards in order for a particular school lunch program to receive
federal subsidies.7 6 Under this Act, the United States Department of Agricul-
ture ("USDA") and Congress would establish "science-based nutritional stan-
dards" that school food service programs would have to comply with in order
to receive Federal reimbursement." This Act offered a starting point for ad-
dressing the child obesity problem. Unfortunately, however, the bill died in the
Senate after being referred to the Committee on Agriculture, Nutrition, and
Forestry."
The current USDA standards allow unhealthy foods to be served at schools,
such as french fries, ice cream, Oreo cookies, whole milk, Cheetos, cheese
Danishes, and donuts.79 Foods not permitted include "Coca-Cola, Sprite,
Cracker Jacks, Popsicles (without fruit or fruit juice), Jelly beans, Chewing
gum, Lollipops, Breath mints, Licorice, Cotton candy, or Cough drops."8
Compared to the list of prohibited foods, it is difficult to see how the permissi-
ble foods will actually cut down on calorie or fat intake. For example, rela-
tively low calorie foods such as breath mints and chewing gum are not al-
lowed, but foods high in fat and calories such as french fries and donuts are
permissible. Furthermore, prohibited items may be sold in vending machines
or elsewhere on the school premises so long as they are sold outside of the
cafeteria.8'
By limiting access to foods with no nutritional value and adding healthier al-
ternatives, schools can offer an overall more nutritious selection of foods. Ad-
ditionally, offering healthy food options at schools will relieve the burden on
health-conscious parents to prepare lunches for their children to take to school.
Further, when schools limit unhealthy foods and provide more nutritional
choices, children are forced to make healthier choices.
75 Id. at 94.
76 Child Nutrition Promotion and School Lunch Protection Act, S. 2592, 109th Cong.
(2006).
77 Id.
78 Id.
79 The Child Nutrition Promotion and School Lunch Protection Act of 2006 Back-
ground, http://www.harkin.senate.gov/documents/pdf/schoolfood.pdf (last visited Apr. 9,
2008).
80 Id.
8! Id.
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E. Prior Attempts to Regulate Advertising Aimed at Children
The idea of advertising to children is not a recent phenomenon. In the 1970s,
advocacy groups protested the multitude of advertisements for junk food aimed
at children.82 In 1974, the FCC responded to the public outcry and issued a
policy statement setting forth specific guidelines and inviting the public to
comment on those guidelines.8 3 After comment, the guidelines were only par-
tially implemented into the policy statement.4 In this policy statement, the
FCC declined to specify a certain number of hours each station should broad-
cast children's programming, but stated that this issue could be addressed on
an ad hoc basis.85 The FCC avoided banning advertising during children's pro-
gramming, stating that the Federal Trade Commission had greater expertise in
the area of false or deceptive advertising. 6
The issue of limiting advertising aimed at children was brought to the fore-
front of the legislative process when the Children's Television Act of 1990
("CTA") was enacted.87 CTA mandated that the FCC "prescribe standards ap-
plicable to commercial television broadcast licensees with respect to the time
devoted to commercial matter in conjunction with children's television pro-
gramming."88 It further required that the standards limit the duration of adver-
tising aimed at children, but not the content of the advertising.89 In response,
the FCC adopted rules requiring television stations to: "provide parents and
consumers with advance information about core programs being aired; define
the types of programs that qualify as core programs; and air at least three hours
per week of core educational programming."9
82 See e.g., Henry John Uscinski, Comment, Deregulating Commercial Television: Will
the Marketplace Watch Out for Children?, 34 AM. U. L. REV. 141, 147 (1984).
83 See In re Petition of Action for Children's Television (ACT) for Rulemaking Looking
Toward the Elimination of Sponsorship and Commercial Content in Children's Program-
ming and the Establishment of a Weekly 14-Hour Quota of Children's Television Programs,
Children's Television Report and Policy Statement, 50 F.C.C. 2d 1, 2, 19 (Oct. 24, 1974)
(proposing guidelines that ban sponsorship and commercials on television stations dedicated
to children's programming; ban "mention[ing] products, services or stores by brand names
during children's programs" and the use of brand names during children's programs; and
directing that each station provide fourteen hours per week of children's programming de-
pending upon the time of day and target age group).
84 See id. T19.
85 Id.
86 Id. 30.
87 Children's Television Act of 1990, Pub. L. No. 10 1-437, 104 Stat. 996.
88 Id. § 102(a).
89 Id. § 102(b) ("Except as provided in subsection (c) of this section, the standards pre-
scribed under subsection (a) of this section shall include the requirement that each commer-
cial television broadcast licensee shall limit the duration of advertising in children's televi-
sion programming to not more than ten and a half minutes per hour on weekends and not
more than twelve minutes per hour on weekdays.").
90 FCC CONSUMER FACTS: CHILDREN'S EDUCATIONAL TELEVISION, supra note 9, at 1.
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II. THE FOUR-STEP CENTRAL HUDSON ANALYSIS AND ITS
APPLICABILITY TO JUNK FOOD ADVERTISING DURING
CHILDREN'S PROGRAMMING
The Children's Television Act provided the perfect opportunity for the FCC
to regulate junk food advertisements during children's programming. Unfortu-
nately, the FCC did not act, perhaps in part because it was unsure whether such
an action would be found constitutional. To date, there has been neither legis-
lation prohibiting junk food advertisements during children's programming nor
any mandate for the FCC to act regarding the same.
In an attempt to circumvent any such legislative attempts, several of the ma-
jor food manufacturers have formed the Children's Food and Beverage Adver-
tising Initiative.9 Each participating company drafted a pledge detailing its
commitment to fight against child obesity.92 For example, effective January 1,
2008, McDonald's USA, LLC has pledged that "[a]ll McDonald's National
Advertising on television primarily directed to children under 12 years old will
feature the Advertised Meal. In addition, some of McDonald's National Adver-
tising will promote 'healthy lifestyle messages.""' Effectively, this pledge
means that McDonald's need not change its current advertising scheme other
than to occasionally show a healthy lifestyle message, such as children eating
McNuggets while at a soccer game.
These voluntary attempts at self-regulation may initially appear laudable,
but upon closer inspection, are ineffective. Leaving the industry that produces
junk food to regulate itself is akin to allowing the proverbial fox to guard the
henhouse. Several other countries have recognized that voluntary self-
regulation is not the answer and have gone so far as to completely ban adver-
tising during children's television programming, though the results of such
bans remain unclear.94 While the UNITED STATES need not go so far as to
completely ban junk food advertising during children's programming, there is
a middle ground to be found through regulation of these advertisements.
One prospect for the regulation of junk food advertisements during chil-
dren's programming is the Task Force on Media & Childhood Obesity ("Task
91 Council of Better Business Bureaus, Children's Food and Beverage Advertising Ini-
tiative, http://us.bbb.org (follow "For Businesses" hyperlink; then follow "Children's Food
& Beverage Advertising Initiative" hyperlink) (last visited Apr. 9, 2008).
92 Council of Better Business Bureaus, Company Pledges http://us.bbb.org (follow "For
Businesses" hyperlink; then follow "Children's Food & Beverage Advertising Initiative"
hyperlink; then follow "Company Pledges" hyperlink) (last visited Apr. 9, 2008).
93 Council of Better Business Bureaus, McDonald's USA Support,
http://www.us.bbb.org/WWWRoot/storage/ 6/documents/ForBusinesses/Children%27s%20
F%20&%20B%20Initiative/McDonald%27sPledge.pdf(last visited Apr. 9, 2008).
94 Victor C. Strasburger et al., Children, Adolescents, and Advertising, 118 PEDIATRICS
2563 (2006), available at http://pediatrics.aappublications.org/cgi/content/full/I 18/6/2563.
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Force"), of which the FCC is a member.9" This Task Force convened in March
2007 and was expected to release a final report by the end of September 2007
regarding voluntary measures currently being taken by the Children's Food
and Beverage Advertising Initiative.9 6 Additionally, the FCC is reportedly con-
sidering a rule that would limit the types of advertising seen by children if the
voluntary measures are not deemed effective.97
Regardless of the results of the Task Force report, Congress and the Presi-
dent must act and pass legislation allowing the FCC to restrict junk food adver-
tising aimed at children. Through careful crafting of such legislation, consider-
ing the Central Hudson doctrine, the FCC would be able to ban junk food ad-
vertising during children's programming in a constitutional manner. Following
the pattern of advertising regulations for other unhealthy products such as to-
bacco and alcohol, a television advertising ban could be narrow enough to ef-
fectively protect children and their health while not infringing on free speech.
A. Passing Constitutional Muster: Satisfying the Central Hudson Test
Commercial speech98 is generally governed by intermediate scrutiny,99
which is synonymous with the second, third, and fourth parts of the Central
Hudson analysis." ° Because of the lower level of scrutiny afforded to it, the
regulation of commercial speech may be content-based.' Although the Su-
preme Court initially applied the Central Hudson test rather leniently, the
Court has now moved to "a strong anti-paternalism principle, which flatly for-
bids suppressing commercial speech 'in order to prevent members of the public
from making bad decisions with the information."'" 2
95 FCC, Task Force on Media & Childhood Obesity, http://www.fcc.gov/obesity/ (last
visited Apr. 9, 2008).
96 Press Release, FCC, Extension of Task Force on Media and Childhood Obesity (July
5, 2007), available at http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-
274907A l.pdf. To date, this report has not been released.
97 Heller, supra note 14.
98 Commercial speech is defined as "speech that does no more than propose a commer-
cial transaction." Thompson v. W. States Med. Ctr., 535 U.S. 357, 367 (2002).
99 Ashutosh Bhagwat, The Test That Ate Everything: Intermediate Scrutiny in First
Amendment Jurisprudence, U. ILL. L. REv. 783, 788 (2007).
100 See Fla. Bar v. Went for It, Inc., 515 U.S. 618, 624 (1995).
101 Bhagwat, supra note 99, at 794 (observing that the Central Hudson test, which allows
content-based regulations is similar to the four-part test permitting content-neutral regula-
tions for time, place, and manner regulations and symbolic speech regulations).
102 Id. at 795 (quoting Thompson, 535 U.S. at 374).
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1. Step One: Is the Speech Concerning Misleading or Unlawful Activity?
Step one of the Central Hudson analysis asks whether the relevant speech
concerns "lawful activity" and whether it is "misleading."'' 3 This threshold
question is used to determine whether First Amendment protection is applica-
ble to the speech. If the speech concerns a lawful activity and is not mislead-
ing, then the speech is generally protected by the First Amendment.
The advertisements in question here are for "junk food,"'" which is gener-
ally understood to encompass foods with little to no nutritional value, includ-
ing candy, sugary snacks, and many kinds of fast food. Although some argue
that categorizing food as junk food is inherently making a value judgment on
people's lifestyles,0 5 there are no allegations that the advertising of such food
is misleading or concerns an illegal activity. Therefore, junk food advertise-
ments warrant First Amendment protection as a form of commercial speech
under the first prong of the Central Hudson test.
2. Step Two: Is the Government Able to Assert a Substantial Interest in the
Activity?
Step two of the Central Hudson test questions whether there is a substantial
government interest in the asserted regulations." 6 The government has taken an
interest in the health of the public. As a result, both alcohol and cigarettes carry
health warnings on the packaging, reminding consumers that use of these
products constitutes an unhealthy behavior, especially if not used in modera-
tion. 07 The CDC has noted that the health effects of these products are brought
on from both short-term and long-term use.'0
Similar to alcohol and tobacco regulations, the regulation of junk food ad-
vertisements promotes a substantial government interest. Consumption of junk
103 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 566
(1979).
104 Merriam-Webster defines junk food as "food that is high in calories but low in nutri-
tional content." Merriam-Webster Online Dictionary, http://m-w.com/dictionary/j unk+food
(last visited Apr. 9, 2008).
105 See Brendan O'Neill, Is Junk Food a Myth?, BBC NEWS, Oct. 3, 2005,
http://news.bbc.co.uk/2/hi/uknews/magazine/4304118.stm ("There are some who challenge
the definition "junk food", and claim that the phrase is used as a moral judgement [sic] on
certain people's lifestyles rather than as a strictly scientific category.").
106 Cent. Hudson, 447 U.S. at 566.
107 See Federal Cigarette Labeling and Advertising Act of 1965, 15 U.S.C. § 1333
(2000); see also Alcoholic Beverage Labeling Act of 1988, 27 U.S.C. § 213 (2000).
'o8 See CDC, Health Effects of Cigarette Smoking,
http://www.cdc.gov/tobacco/data statistics/Factsheets/healtheffects.htm (last visited Apr.
9, 2008); see also CDC, General Information on Alcohol Use and Health,
http://www.cdc.gov/alcohol/quickstats/generalinfo.htm (last visited Apr. 9, 2008).
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food leads to a multitude of health problems associated with weight gain. Fur-
thermore, research indicates that the health risks of obesity are greater than
those associated with smoking or drinking."° Specifically, "obese people suffer
from an increase in chronic conditions of approximately sixty-seven percent,"
as compared with daily smokers at twenty-five percent and heavy drinkers at
twelve percent."' Although these figures are indicative of the dangers of obe-
sity, the government must show a substantial interest specifically regarding the
health of children.
The evidence to support the claim that the government has a substantial in-
terest in regulating junk food advertisements aimed at children is supported by
research conducted by the CDC. The CDC found that overweight and obese
children are seventy percent more likely to be obese as adults."' The health
risks and economic consequences of adult obesity, as well as the high probabil-
ity that overweight children will become obese adults, constitute a substantial
government interest. So long as junk food advertisements are found to contrib-
ute to the weight gain in children, the government has a legitimate claim for
regulating junk food advertisements aimed at children.
Advertising influences the purchasing choices of those viewing the adver-
tisement, especially in the case of children. The American Academy of Pediat-
rics, in its 2006 policy statement, stated that children younger than eight years-
old "are cognitively and psychologically defenseless against advertising" be-
cause they "accept the advertising claims at face value.""' 2 They also reported
that children view forty thousand television advertisements per year, half of
which are advertisements about food."3 Of these twenty thousand food adver-
tisements, only three percent are for healthy foods." 4 Viewing junk food adver-
tisements, especially in such large volume, leads children to overeat and ask
for the specific foods presented in the advertisements." 5 Additionally, children
who are already overweight or obese "are more susceptible to the messages
they are exposed to through food advertising on television.""' 6 This evidences a
109 RAND HEALTH, THE HEALTH RISKS OF OBESITY: WORSE THAN SMOKING, DRINKING,
OR POVERTY 1 (2005), http://www.rand.org/pubs/research-briefs/2005/RB4549.pdf (Apr. 9,
2008).
110 Id.
I CDC, Overweight in Children and Adolescents,
http://www.surgeongeneral.gov/topics/obesity/calltoaction/factsheet06.pdf (last visited Apr.
9, 2008).
112 Strasburger et al., supra note 94, at 2563.
113 Id. at 2563, 2565.
"14 Id. at 2565.
115 Tara Parker-Pope, Watching Food Ads on TV May Program Kids to Overeat, WALL
ST. J. ONLINE, July 10, 2007, available at
http://www.commercialfreechildhood.org/news/iverpoolstudy.htm.
116 Id.
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clear link between children watching junk food advertisements and children
eating more junk food which ultimately leads to weight gain and health prob-
lems. Therefore, there is a substantial government interest in regulating junk
food advertisements aimed at children.
3. Step Three: Do the Regulations Directly Advance the Government's
Asserted Interest?
Step three of the Central Hudson test determines whether the regulations di-
rectly advance a substantial government interest."7 The State bears the burden
of proving that a regulation will advance the State's substantial interest "to a
material degree.""' In considering whether the State has met its burden, the
Supreme Court has looked to both evidence and logic. In Central Hudson, two
distinct State interests were articulated. The Court considered whether the pro-
posed impact of the regulation on the government interest was "conditional" or
"remote."" 9 The Court held that a complete ban on promotional advertising did
not directly advance the Public Service Commission of New York's interest in
the equity of utility rate structures."' While the Court viewed the ban on adver-
tising as "highly speculative" and based on a "tenuous" connection in regards
to promoting equity in rates, it also found that the ban satisfied the third step
because there was a "direct link between the state interest in conservation and
the Commission's order."''
The Supreme Court considered the third step of the Central Hudson test in
cases regarding alcohol and tobacco, two products associated with significant
health risks. In 44 Liquormart, the Court conceded that common sense justified
the ban on price advertising based upon a reasonable presumption that demand
and consumption are lower when there is a non-competitive price level.'22
However, to satisfy its burden, the State needed to show that the prohibition
would significantly advance its interest.'23 Therefore, the advertising ban must
"17 Cent. Hudson Gas & Elect. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 566
(1980).
118 Edenfield v. Fane, 507 U.S. 761, 770-71 (1993) ("This burden is not satisfied by
mere speculation or conjecture; rather, a governmental body seeking to sustain a restriction
on commercial speech must demonstrate that the harms it recites are real and that its restric-
tion will in fact alleviate them to a material degree.").
19 Cent. Hudson, 447 U.S. at 569 ("[S]uch conditional and remote eventualities simply
cannot justify silencing appellant's promotional advertising").
120 Id.
121 Id. (stating that the State interests were energy conservation and cost inequities
caused by the utilities not being based on marginal cost; and noting that even though only
one interest was directly affected by the advertising ban, the third step was satisfied).
122 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 505 (1996).
123 Id.
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directly influence the consumption of alcohol by consumers. No evidence of a
correlation between price and consumption was forthcoming. In fact, there was
contrary evidence indicating a price advertising ban would not deter the true
alcoholic and would have minimal effect on other consumers.'24 Without a di-
rect link between the State's interest and consumers' alcohol consumption, the
Court would not enforce a prohibition with speculative results.'25 As a result,
the third step of the Central Hudson test was not satisfied.
In Lorillard Tobacco, the Supreme Court revisited the third prong of the
Central Hudson test. The Court considered whether a ban on advertising for
tobacco directly advanced the State's interest in "preventing the use of tobacco
products by minors. ' In doing so, the Court permitted the litigants to refer to
studies and other background information.'27 Lorillard Tobacco argued that the
Attorney General could not prove a link between limiting advertising and re-
ducing the use of tobacco products by underage consumers.'28 In response to
this argument, the Court reiterated its previous views on advertising: "[W]e
have acknowledged the theory that product advertising stimulates demand for
products, while suppressed advertising may have the opposite effect."' 29 In
addition to the general theory regarding the effects of advertising, the Court
considered an FDA study presented by the Attorney General as evidence of a
direct link between the State's substantial interest and the regulation. 3 ° This
study included a finding by the Surgeon General and the Institute of Medicine
that there is a direct link between advertising and an underage person's deci-
sion to use a tobacco product.' 3 Based upon the FDA study, the general theory
of advertising, and the identified state interest, the Court held that the third step
of Central Hudson was satisfied.'32
124 See id. at 506.
125 See id. at 507 ("[A]ny conclusion that elimination of the ban would significantly in-
crease alcohol consumption would require us to engage in the sort of 'speculation or conjec-
ture' that is an unacceptable means of demonstrating that a restriction on commercial speech
directly advances the State's asserted interest. Such speculation certainly does not suffice
when the State takes aim at accurate commercial information for paternalistic ends.").
126 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 554 (2001).
127 Id. at 555 (quoting Fla. Bar v. Went For It, Inc., 515 U.S. 618, 628 (1995)) ("[W]e
have permitted litigants to justify speech regulations by reference to studies and anecdotes
pertaining to different locales altogether, or even, in a case applying strict scrutiny, to justify
restrictions based solely on history, consensus, and simple common sense.").
128 Id. at 557.
129 Id. (citing Rubin v. Coors Brewing, 514 U.S. 476, 487 (1995); United States v. Edge
Broad. Co., 509 U.S. 418, 434 (1993); Cent. Hudson Gas v. Pub. Serv. Comm'n of N.Y.,
447 U.S. 557, 568-69 (1980)).
130 Id. at 557-60 (noting that the Attorney General used studies compiled by the FDA in
a previous attempt to regulate tobacco advertising, which resulted in the Court finding the
FDA did not have the authority to do so).
131 Id. at 558.
132 Id. at 561 ("[W]e are unable to conclude that the Attorney General's decision to regu-
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The Court's reasoning in Lorillard Tobacco is applicable to the prohibition
of junk food advertisements aimed at children. The third step of the Central
Hudson test places a strong burden on the regulating body to prove a direct
link between the interest and the regulation.' The influential effects of adver-
tising, as articulated by the Court in Lorillard Tobacco, are a strong foundation
to build upon.'34 Additional studies performed by the CDC and other reputable
sources provide further evidence that junk food advertising affects childhood
obesity. '
The Center for Science in the Public Interest created a video of current junk
food advertisements aimed at children, including Cheese Blaster (a macaroni
and cheese meal), Peanut Butter Cookie Crisp, Apple Jacks, and Chocolate
Lucky Charms.'3 6 The Apple Jacks commercial illustrates an animated charac-
ter declaring to the children watching at home that they have "earned" the sug-
ary cereal as part of a "nutritious breakfast."' 37 Yet the cereal is far from
healthy; the first identified ingredient in Applejacks is sugar, followed by flour
and high fructose corn syrup. 3 ' The Cheese Blaster commercial also features
an animated character showing children how much fun it can be to eat Cheese
Blaster. ' The mother in the commercial approves of the food, but neglects to
mention that it has three-hundred and eighty calories, eleven grams of fat,
seven-hundred and fifty milligrams of sodium, and fifty-eight grams of carbo-
hydrates per serving.'40
Children exposed to such advertisements are shown that the food is fun and
part of a nutritious meal, and that their parents should approve of the food like
the parents in the commercials.'4 ' The work by the Center for Science in the
late advertising of smokeless tobacco and cigars in an effort to combat the use of tobacco
products by minors was based on mere 'speculation [and] conjecture."').
133 See Cent. Hudson, 447 U.S. at 566.
'34 Lorillard Tobacco Co. v. Reilly, 533 U.S. 558, 554 (2001).
135 See CDC, NATIONAL HEALTH AND NUTRITION EXAMINATION SURVEY, supra note 5;
see also Strasburger et al., supra note 94, at 2563.
136 Ctr. for Sci. in the Pub. Interest, Junk Food Ads Aimed at Kids,
http://www.cspinet.org/new/200601181.html (follow "Junk Food Ads Aimed at Kids" hy-
perlink) (last visited Apr. 9, 2008).
137 Id.
138 Kellogg's Apple Jacks Cereal,
http://www2.kelloggs.com/Product/ProductDetail.aspx?brand= 123&product=552&cat=
(last visited Apr. 9, 2008).
139 Ctr. for Sci. in the Pub. Interest, Junk Food Ads Aimed at Kids, supra note 136.
140 Kid Cuisine,
http://www.conagrafoods.com/consumer/brands/search/label.j sp?id=879&pnnt=yes (last
visited Apr. 9, 2008).
141 CSPI Hits Marketing Junk Food to Kids,
http://www.cspinet.org/new/200311101.html (last visited Apr. 9, 2008) ("Food marketing
aimed at kids undermines parental authority and helps fuel the epidemic of childhood obe-
sity .... ").
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Public Interest is just one example of compelling research that shows the
power of junk food advertisements that air during children's programming.
Once the evidence has been collected and reviewed, the focus will then shift to
satisfying the fourth step of the Central Hudson test.
4. Step Four: Is the Restriction No More Extensive than Necessary?
The final step of the Central Hudson test examines whether the restriction
on the commercial speech is "more extensive than is necessary to serve" the
substantial government interest.'42 In Central Hudson, the Court concluded that
the prohibition on advertising was more extensive than necessary.' 43 The Court
found that there was no evidence that a more limited restriction would be inef-
fective in achieving the State's asserted purpose.'" Accordingly, the Court
concluded that the proposed regulation did not pass the final step of the Cen-
tral Hudson test and was an unconstitutional restriction on commercial
speech. "'
Although the regulation was denied, the Court suggested ways in which the
Public Service Commission could have met the fourth step of the Central Hud-
son test, perhaps in an effort to guide future regulatory attempts.'46 For exam-
ple, the Commission could have previewed individual advertising campaigns
rather than instituting a blanket ban. "' It also could have required that specific
information be included in the advertisements.'48 Because the Commission
took none of these measures, nor any other, to show that the regulation was no
more restrictive than necessary, the Court concluded that the regulation was
unconstitutional. 149
In Lorillard Tobacco, the fourth step of the Central Hudson test was also a
weak point. 5° There, the Court concluded that "the Attorney General did not
'carefully calculat[e] the costs and benefits associated with the burden on
speech imposed' by the regulations."' 5 Further, the Court stated that the regu-
lations "do not demonstrate a careful calculation of the speech interests in-
volved" because in some areas the regulations would result in a total prohibi-
142 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 566
(1980).
143 Id. at 569-70.
144 Id. at 570 ("[N]o showing has been made that a more limited restriction on the con-
tent of promotional advertising would not serve adequately the State's interests.").
145 See id.
146 Id. at 570-71.
147 Id. at 570.
148 Id.
149 See id.
150 See Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 561 (2001).
151 Id. (quoting Cincinnati v. Discovery Network, Inc., 507 U.S. 410, 417 (1993)).
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tion on advertising tobacco products to adults.'52 The fact that the effect of the
regulations would vary by location was also a major impediment to the State
proving that the regulations were tailored to effectuate a specific result.'53
Again, the Court made suggestions as to how the regulations could have been
more tailored, suggesting that the State could have taken into account studies
on specific advertising practices that appeal to youth.'54 Because the State did
not show that the regulations were tailored to restrict the advertisements aimed
at a specific audience, the Court concluded that the regulations failed the fourth
step of the Central Hudson test and were thus unconstitutional.
The issue of restricting advertising viewed by children was central in Loril-
lard Tobacco because the State had a substantial interest in decreasing tobacco
use among minors. Quoting a previous decision, the Court stated that "the gov-
ernmental interest in protecting children from harmful materials . ..does not
justify an unnecessarily broad suppression of speech addressed to adults."'"
This statement is particularly relevant when considering a ban on junk food
advertisements aimed at children. Any legislation crafted must be narrowly
tailored such that it only targets advertisements viewed by children. One way
to achieve this goal may be by banning junk food advertisements during chil-
dren's programs, while allowing the advertisements during all other programs.
Regardless of how the legislation is crafted, it should be designed to pass scru-
tiny by clear and convincing evidence, as the fourth step of the Central Hudson
test is the "critical inquiry" and results in most regulations being struck
down. "6
B. The Fairness Doctrine or a Variation
The Supreme Court has stated that it is adamantly opposed to the suppres-
sion of truthful, non-misleading speech.57 As a result, legislators would be
well served to have a second option available. Such an alternative could be
constructed under the fairness doctrine or some variation. The fairness doctrine
requires television broadcasters to present conflicting views, especially on con-
troversial issues.' 8 Although the doctrine sounds straightforward, there are
152 Id. at 562.
153 Id. at 563.
'54 Id.
155 Id. at 564 (quoting Reno v. Am. Civil Liberties Union, 521 U.S. 844, 875 (1997)).
156 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557, 569-
70(1980).
157 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 509, 509-10 (1996) ("Given our long-
standing hostility to commercial speech regulation of this type [a price advertising ban] ....
we conclude that a state legislature does not have the broad discretion to suppress truthful,
nonmisleading information for paternalistic purposes .... ).
158 Larus & Brother Co. v. FCC, 447 F.2d 876, 878 n.3 (4th Cir. 1971) (quoting Tele-
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several subjective judgments that the television licensee must consider.'59 First,
using a reasonable and good faith basis, the licensee must consider the facts
regarding the advertisement and determine whether only one side of a contro-
versial issue has been broadcasted."6 Second, the licensee must consider the
present circumstances of the issue at hand.'
6
'
Although the fairness doctrine has been abolished, 62 a similar alternative
regulation could be introduced if the FCC fails in implementing a complete
ban on junk food advertisements during children's programming. Commis-
sioner Michael Copps suggested a similar approach in his response to Rep.
Markey's inquiry to the FCC regarding childhood obesity. 63 Specifically, he
suggested that the FCC could consider implementing "mandatory counter-
messaging," by requiring "broadcasters that air junk food ads during children's
programming... to air meaningful numbers of public service announcements
that stress the importance of healthy foods and healthy eating."'" Although
Commissioner Copps did not go so far as to say that there must be equal time,
his suggestion is at least markedly similar to the fairness doctrine in that it ad-
vocates presenting alternative viewpoints.
By mandating some type of counter-messaging, broadcasters would combat
the subversion of parental authority over children's food choices. 165 Although
some of the major food manufacturers have "pledged" to help combat obesity
in children, 66 these pledges are largely made for show and not for effect. Vol-
untary measures are unlikely to be effective and food manufactures will likely
communications Act of 1996, 47 U.S.C. § 315(a)) ("The fairness doctrine, which has its
roots in the earliest regulatory decisions involving use of the air-waves .... reflects the duty
of radio and television licensees 'to operate in the public interest and to afford reasonable
opportunity for the discussion of conflicting views on issues of public importance.").
159 See id. at 879.
160 Id. ("[I]t is up to the licensee to make a reasonable, good faith judgment on the basis
of the particular facts before him ... whether he has presented one side of a controversial
issue.").
161 Id. ("[T]he critical issue is 'the licensee's judgment today--directed to the circum-
stances before him."').
162 The fairness doctrine has a checkered past. It was introduced in 1949 and was subse-
quently limited by the FCC in 1985. See In re Inquiry into Section 73.1910 of the Commis-
sion's Rules and Regulations Concerning the General Fairness Doctrine Obligations of
Broadcast Licensees, Report, 102 F.C.C.2d 143, 146-47 (Aug. 7, 1985). The doctrine was
finally abolished in 1989. See Syracuse Peace Council v. FCC, 867 F.2d 654, 655-56 (D.C.
Cir. 1989). There have been several unsuccessful attempts to revive the fairness doctrine,
most recently by the 109th Congress. See Media Ownership Reform Act of 2005, H.R.
3302, 109th Cong. § 3 (2005).
163 Letter from Comm'r Michael J. Copps to Rep. Edward Markey 4 (May 11, 2007),
available at
http://markey.house.gov/docs/telecomm/CoppsChild%200besity%2OResponse.pdf.
164 Id.
165 See CSPI Hits Marketing Junk Food to Kids, supra note 141.
166 See supra note 92 and accompanying text.
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resist the passage of a complete ban on junk food advertisements during chil-
dren's programming; therefore, mandating counter-messaging may be the best
legislative option.
Prior to its abolishment, courts continuously considered the application of
the fairness doctrine. Larus & Brother Co. v. F.C.C. illustrates this struggle.
Larus & Brother challenged an FCC ruling, that stated that the fairness doc-
trine did not apply to anti-smoking advertisements because the health risks
associated with smoking did not present a controversial issue.'67 The Fourth
Circuit upheld the FCC's rule, affirming the Commission's reliance upon sev-
eral reports that explained the correlation between cigarette smoking and heart
disease, lung cancer, and other health risks.'68
Using the general principles of the fairness doctrine, the FCC or Congress
could require broadcast licensees to air advertisements for healthy foods. Un-
der these circumstances, equal time provisions or a complete ban on junk food
advertisements would be unnecessary. The idea of mandatory counter-
messaging could even be suggested as an additional step to supplement volun-
tary measures that food and beverage companies are already taking. Even if
McDonald's aired one advertisement advocating sports or daily exercise, chil-
dren would be exposed to something other than advertisements for junk food.
IV. PROPOSED RULES FOR THE FCC: MAKING CENTRAL HUDSON
WORK
In light of the stringent application of the Central Hudson test, any potential
law aimed at prohibiting junk food advertisements during children's program-
ming should be written to satisfy the Central Hudson test by clear and convinc-
ing evidence. Although some members of Congress are interested in consider-
ing the regulation of junk food advertisements aimed at children, it is most
likely that the FCC will be the first to draft a rule on this issue because of the
FCC's membership on the Task Force on Media & Childhood Obesity.'69
To satisfy the Central Hudson test, the rule must concern a lawful and non-
misleading activity, be aimed toward a substantial government interest, directly
advance that interest, and be no more extensive than necessary to advance the
167 Larus & Brother Co. v. FCC, 447 F.2d 876, 878 (4th Cir. 1971).
168 Id. at 879-80 ("The Commission, therefore, was justified in reaching the conclusion
that, regardless of its former views on the controversy over cigarettes, it is now reasonable
for a licensee to assume the detrimental effects of cigarette smoking on health are beyond
controversy."); see also U.S. PUB. HEALTH SERV., THE HEALTH CONSEQUENCES OF SMOKING
3 (1967); U.S. PUB. HEALTH SERV., THE HEALTH CONSEQUENCES OF SMOKING (1968); U.S.
PUB. HEALTH SERV., THE HEALTH CONSEQUENCES OF SMOKING 3 (1969).
169 See FCC, Task Force on Media & Childhood Obesity, supra note 12.
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substantial government interest. 7 ' It is important to articulate the general ar-
gument for each step of the Central Hudson test before advocating any particu-
lar language. First, junk food advertising during children's programming is
lawful and nonmisleading. Second, the government has a substantial interest in
preventing obesity and its associated health risks in children. Third, any pro-
posed regulation must directly advance the government's interest in preventing
obesity in children. This direct advancement is premised on the general theory
of advertising advocated by the Court in Lorillard Tobacco.'7 Fourth, by limit-
ing advertisements only during children's programming, the regulation is no
more extensive than necessary to combat obesity in children.
If the FCC decides to completely ban junk food advertisements during chil-
dren's programming, this comment proposes the following language:
(a) During children's programming, pursuant to the Children's Television Act, 47
U.S.C. § 303a(b), broadcast licensees shall not air advertisements for unhealthy foods,
including but not limited to sugary cereals, fast foods, dessert foods, snack foods, and
sugary drinks.
Alternatively, the FCC could promulgate a rule banning all food and bever-
age advertisements during children's programming. Such a ban would be
unlikely to withstand the fourth step of the Central Hudson test because it is
more restrictive than necessary to advance the government interest. Thus, a
complete ban would most likely be held unconstitutional.
Proposed rule (b) institutes a similar regulatory regime to that of the fairness
doctrine:
(b) During children's programming, pursuant to the Children's Television Act, 47
U.S.C. § 303a(b), broadcast licensees shall not air advertisements for unhealthy foods,
including but not limited to sugary cereals, fast foods, dessert foods, snack foods, and
sugary drinks unless the broadcast licensee also airs at least one advertisement pro-
moting a healthy lifestyle per commercial break in which an unhealthy food adver-
tisement is aired.
This proposed rule does not go as far as the fairness doctrine. Instead of requir-
ing healthy food advertisements, it allows the broadcast licensee to air an ad-
vertisement that encourages children to commit to healthy eating habits and
exercise. Examples of such advertisements span from airing a commercial in
support of the local Y.M.C.A. to a public service announcement reminding
children to eat vegetables as a snack.
This Comment recognizes that these proposed rules are not exhaustive of
what the FCC could promulgate. They are merely illustrative of how regula-
tions may be narrowly crafted to achieve the specific goal of decreasing obe-
sity in children. The regulations do not attempt to prohibit junk food adver-
170 See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557,
564 (1980).
11 See Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 561-62 (2001).
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tisements that are aimed at adults, nor do they attempt to regulate advertise-
ments that are not aired during children's programming. Although the impact
of such regulations may not be substantial in the short-term, in the long-term,
younger viewing audiences will not be drawn-in by catchy jingles and ani-
mated characters that are so often a part of junk food advertisements. This will
lead to the eventual decline of children asking for junk food and the value of
the regulation will thus be recognized. Further, a more carefully regulated chil-
dren's programming system would allow parents to let their children watch
children's programming unsupervised without having to worry about what the
next trip to the grocery store will bring.
V. CONCLUSION
The issue of child obesity will not be cured by merely limiting the types of
advertisements that children see. Likewise, it will not be cured by children
only eating healthier or exercising more. The issue is complex and requires the
combined efforts of parents, teachers, community leaders, television broadcast
licensees, companies, and the children themselves. Each contributing factor to
childhood obesity must be addressed. Limiting or prohibiting advertisements
that children are exposed to during children's programming is a relatively easy
step to take when compared to an overhaul of the typical lifestyle in the United
States. Drafting a law requires a few diligent people willing to stand-up and
make a difference. It is far more difficult to reverse the trend of the sedentary
child, the busy, working parents, and the plethora of food and beverage choices
available at schools and grocery stores.
As the population grows and health care costs soar, proactive steps against
unhealthy activities are key to the future. Through the guidance offered by the
Children's Television Act and the Central Hudson test, the Supreme Court and
Congress have provided a framework within which constitutional laws may be
drafted. Voluntary efforts by major companies have shown their willingness to
address childhood obesity. If narrowly tailored, perhaps these same companies
will embrace any proposed rule or legislation. The renewed interest in offering
healthy food options in schools is an additional step in the right direction. Pa-
rental involvement, even if parents simply participate by not giving in to the
request for fast food or provide healthy food choices at home, will help in the
fight against child obesity. The time is ripe for a law that codifies another step
in combating childhood obesity. Compared to landmark legislation passed in
the United States, this is relatively minor; however, the effects could be felt for
generations to come.
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